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UNITED STATES DISTRICT COURT .

FOR THE DISTRICT-OF NEW JERSLY .
NEWARK VICINAGE

NLEW JERSEY DEPARTMENT OF
LENVIRONMENTAL PROTECTION, ET AL.

Plaintifts, | : Civil Action No. 98-cv-4781 (WHW)

o (Consolidated C‘dses)
V. ' : ORDLR REGARDING FILIBERTO

AMERICAN THERMOPLASTICS CORP., SETTLING DEFENDANTS
FT AI.., :
Delendants.

WHEREAS, a Settlement Agreement. ("Agreement") was made (and is embodied in
the Partial Consent Decree as hereinafter defined) between plaintiffs United States of
America and New Jersey Department of Environmehtal Protection (collectively the
"Govermnment Plaintiffs") on the one hénd, and Garbco Associates, Inc. (f/k/a"J. Filiber‘co-
Sanitation, Inc.),_Chéster Hills, Inc., Joseph B Filiberto, individually and John C. Filiberto,
individually (collectively the "Filiberto Defe‘ndants") on the other hand. Pursuant to the
Agreement,/ the Filiberto Defendants together agreed to pay an amount specified in the
Agreement to settle their respet.;.tive liability with-regard to the Combe Fill South Landfill
Superfund site (the "Site") in exchange for a release and covenant not to sue prov:ded by |
the Government Plaintiffs. | v

WHEREAS, the parties have agreed to the entry of the Partial Consent Decreé and
the within Order upon the filing of the “Stipulation between the United States, the State of

‘New Jersey, and Liaison Counsel’ (attached herelo as Exhibit A).
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WHEREAS, the Case Management Ordef entered by this Court on June 2, 1999, as
- amended ("CMQ"), establishes an alternative dispute resolution ("ADR") process in this

~ action, and sets forth the respective rights and obligations of parties that have opted into, and .

parties thatv have opted out of, the ADR process.
WHEREAS, the Settlement Process Protogol Order entered by this Court on.Debember _
21, 1999 ("Settlement Order") requires the parties to this éction to engage in settlement
discussions. . |
. ITI$ HEREBY ORDERED AS FOLLOWS:
The following sets forth the rights and obligations of the Filicerto Defendants undér the

CMO and the Settlement Order, as of the effective date of the Agreementf

1. Withdrawal from the ADR Process. Each of the Filiberto Defendants shall be
deemed to have withdrawn from the ADR Process pursuant to Paragraph 74 of the CMO.

2. ADR Assessments. The Filiberto Defendants shall not be required to pay

any further ADR expenses (as set forth in Paragraph 59 of the CMO), including without limitation
any ADR assessmehts which were not due to be paid as of the 'date"of the effective date of the
Agreement, The Filiberto Defendants shall pay all outstanding ADR assessments within thirty (30)
days of the effective date of the Agreément,

3. Liaigon Counsel Fees, The Filiberto Defendants shall not be required ta

pay Liaison Counsel fees (as set forth in Paragraph 19 of the CMO) in connection with Liaison
Counsel services rendered after the effective date of the Agreement. The Filiberto Defendants

shall pay all such outstanding Liaison Counsel fees within thirty (30) days of the effective date of

the Agreement.
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4. Discovery. The Filiberto Defendants shall not be subjeét to discovery
" requirements applicable to ADR opt-in and opt-out parties set forth in Subpart B of the CMO.

5. Other ADR_Obligations. The Filiberto Defendants shall have no further

obligations under the ADR process as set forth in the CMO.
6; Bar Order. |

A. As of the date of entry of this Order, all claims asserted, or to be
asserted, or which coﬁld be asserted in connection with the CFS Sfte by the Filiberto
Defendants against any of the Par‘tieé tb this Consolidated Action, including but not limited to
claims for contribution under CERCLA, 42 USC 8§ 5601, et seq., as aménded, or the New
Jersey Spill Act, N.J.S.A. 58:10-23. 11, et seq., as well as all other statutory and common law
claims of whatever nature, are hereby barred, bermanently enjvoined, dismissed with prejudibe,

) satisfied, and are othérwise unenférceable.

B. As of the date of entry of this Order, all qiaims asserted, or to be
asserted, or which could be asserted by any Party to>this Consolidated Action or in ény other
action for matters in connection witﬁlthe CFS Site, including but not limited to Paragraph. 7(A)
Claims (as hereinafter defihed); cléims for contribution undér CERCLA, 42 U.S.C. §§ 9601, et
seq., as aménded, or the New Jersey Spill Act, N.J.5. A, 58:10-23. 11, et seq., as wéll as all
othé; statutory and common law claims ;)f whatever nalturef against any Fi\librerto Dgfendant, its ‘\
past, present, and future officers, directors, sharéhofdérs, employees, as well aé Terralinda,
Inc., Bari Corp., Jay Associates,\as well as Jane V.Q, Filibérto, Shirley Filiberto, and theif childfen
and any trusts of whichlany of the above is a trustee and/or beneficiary, and/or assign, elre

hereby barred, permanently enjoined, dismissed with prejudice, satisfied, and are otherwise

unenforceable. !
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For purposes of this Order:

A. “Paragraph 7(A) Claim?“ The term "Paragraph 7(A) Claims" shall

include any and all suits, claims (including contractual clairhs), damages, judgments,

causes of action, directives, orders, decrees, liabilities, losses, penalties, fines, costs

and/or expenses, past, present, or future, whether known or unknown, brought by any

person or entity, in connection with:

(h

(2)
(3)
(4)
5

(6)

)

- Environmental conditions or environmental

contamination at, on, under, in, or emanating from
the Site;

The subject matter of the Actions:

Response Actions;

"Response Costs;

Natural Resource Damages, Claims by the State or
Federal Government;

All costs in connection with the September 29, 1986
ROD (or any future ROD, amended ROD, ESD, or
five-year review of the ROD) for the Site;

Any other Government claims (except for those claims
contained in Section IX, Paragraphs a-d in the Partial
Consent Decree), including federal and state income
taxes, interest, and penalties that may arise as the result
of the Filiberto Defendants receipt of the insurance
proceeds, the amount of said proceeds having been
negotiated by the Government, placed in trust, used to
settle the Government’s response costs and future cost
claims, and used to pay the legal fees and expenses of
GARBCO. The insurance recoveries, including those
attributable to the Defendants individually, were
exclusively intended to be used in furtherance of the
corporate purpose of protecting the Filiberto Defendants’
trade or business and as such are ordinary and
necessary deductible expenses of the corporation; '
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(8) All Group Costs; and
(9) Paragraph 7(A) Claims shall not include:

(a) Any and all personal injury and property damage claims
by parties other than the Government Plaintiffs for money
damages, restitution, or diminution of value based upon
statutory or common-law claims (including tort or negligence
theories), excepting any such claims asserting negligent
performance of a Response Action by the Government
Plaintiffs, other responsible parties or any contractor or
consultant retained by them:

(b) Any and all claims of whatever nature for environmental
contamination resulting from the release of hazardous
substances at a location other than the Site, excepting off-Site
migration from the Site; and

(c) . Any and all claims of whatever nature for crlmlnal
I|ab|||ty in connection with the Site.

B. “Partial Consent Decreg” shall mean that Agreement entitled "Partial

Consent Decree Between Plaintiffs United States'of America, New Jersey Department of

Environmental Protection and Administrator of the New Jersey Spill Compeneation Fund, and

- Defendants Garbco Associates, Inc. f/k/a J. Filiberto Sanitation, Inc., Chester Hills, Inc., Joseph
B. Fillberto and John C. Filiberto" which was lodged with the Court June 24, 2005.

C. ‘Natural Resource Damaqes" shall mean damages for injury to,

destructlon of, or loss of federal and/or state natural resources at or relatmg to off-Site migration
from the Slte and for the costs of any natural resource damage assessments at the Site, as set
forth in Sections 107(a) and 111(b) of CERCLA, 42 U.S.C. §9607(a) and 9611(b) and N.J.S.A.

58:10-23.1 Ib and NJ.A.C. 7:26E-1.8.

D. "Response Costs" shall mean all costs of "response” as that term is

defined by Section 101(25) of CERCLA, 42 U.S.C. §9601(2_5), including past and future costs of
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'response, both direct and indirect, past and future "cleanup and removal cost" (as that term is
defined in N.J.S.A. 58:10-23.11b), both direct and indirect, and including all past and future
costs in conng_ction with Operable Units 1 and 2 (inciuding costs of any operation and -
maintenance) and oversight and administrative costs, and interest incurred or to be incurred at
the Site. Indirect costs of response incurred or to be inéufred at the Site shall ing:lude all cbsts
calculated by EPA according to its June 2, 2000 p‘I Ii‘cyvfor calculation of indirect cfosts, as set forth
in the Fedefal Register (65 FR 35,339-35,345) to fhe éitent EPA applies such policy at the Site.
‘Such response costs shall also include all costs in connection with the Site and which qualify as
Response Costs aé defined herein above, »that the Government Plaintiffs or other responsible
'parties havé incurred or may incur, and all amounts that the Government Plaintiffs or other
respoﬁSibIe parties are obligated to pay, may become obligated to pay, or actually pay, whether by
settlernent or by judgment, i connection with all claims asseﬂedv by Foster Wheeler ‘
Envirosponse, Inc. ("Foster Wheeler"),' and any other contractors, sub'cbntractors, or other

entitiés who performed the remediation of the Site for the Government Plaintiffs, in Foster

Wheeler Envirosponse, Inc. v. The State of New Jersey Department of Environmental Protectibn

ahd Q'Brien & Gere Engineers, Inc., Docket No. MRS-L-2280-96.

E. 'Response Actions” shall mean any investigation, characterization,

removal or remediation which arises from or relates to environmental conditions or environmental
contamination oh, under, in or emanating from the Site pursuént to any statute (including but not -
limited to, CERCLA, 42 U.S.C. §§9601, et S_»% as amended, the Resource Conservation and -
| Recovery Act, 42 U.S.C‘. §§6901, et seq., as amended, the Federal "Wat.er Pollution COntrdI Act,

33 US.C §1251 et seq., as amended, the .Clean Air Act, 42 U.S.C.'§§7401, et seq., as

amended, the New Jersey Spill Act, N.J.S.A. 58:10-23.11, et seq., the New Jersey Sanitary’
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Landﬁll Closure and Contingency Fund Aét, N.J.S.A. 131 E-1QO, et ga_q_.; ‘and the New Jersey
Woater Pbllution Act, NJ.S.A. 58:10A-1 et _seq.), rulé, regulaﬁon,' ordinance or other law or
common law. B |
F.v “Group Costs" shall mean all past and future respdnsé costs incurred
by the Combe Fill South Landfill PRP Group and its members includ‘ing, but not limited to, costs to
. date in connection with PRP identification and Iitigatioﬁ, remedial investigation, remedy evaluation,
settlement negotiation, Iia.bility allocation, attorneys' fees, and other expenses which the Group and
its members allege are recoverable from PRPs’, and such additional costs as the Group and its
members incur iﬁ the future.
G. _"Actions” shall include the consolidated_cases entited New Jersey
Department of Environmental Protection, et al. v. American Thermoplastics Corp., et al., Civil Action
" No. 98-cv-4781. |
8. This Order does not affect the a_bility of the non-settling parties in these
Actions to seek to redL;oe their r.espéctive shafe ofvliability, if any, by the Filiberto Defendants'
respective share of liability, as allowed by law.
9. . This Bar Order shall be construed consistently with and to effectuate the
purposes of the Partial Consent Decree. Nothing herein is intended to affect rights, claims and

defenses, including those set forth in the Partial Consent Decree, among the Parties remaining

in the Actions after the entry of the Partial Consent Decree and this O'rder_'

SO ORDERED.

10/11/05
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STIPULATION BETWEEN THE UNITED S’l’A'I‘ES,
THE STATE OF NEW JERSEY, AND LIAISON COUNSEL

The United States, the State of New Jersey and counsel for the direct and/or third party
defendants (collectively, the "Parties") have asserted various claims and arguments with rcspect
to purported indemnification agreemeuts with J. Filiberto Sanitation (JFS) and/or Chester Hills,
Inc. and/or agreements to include other defendants and/or third party defendants as insureds
under insurance policies issued to JI'S and/or Chester [Tills, Inc. (collectively "Agreements").

The Parties hereby consent to the lodging and entry of the Consent Deeree and Bar Order.
The Parties further agree that, except as expressly provided in the Consent Decree and Bar
Order, the lodging and entry of said Consent Decree and Bar Order, seiltling claims between the
United States, the State of New-Jersey, JFS and Chester Hills, shall not waive and/or abrogate
any legal arguments or claims by any of the Parlies in the ADR Proccss or this Action, with
respect to the effect of said Agreements, including, but not limited to, any alleged effect they
" may have upon allocation of response costs or the contribution share of a party. - ' '

~ This Stipulation superscdes all prior versions.

This Stipulation may b executed in one or more counturparts,vcach of which will be
deemed an (.)T'lyﬂdl but all of which will constitute one and the same instrument.

IN WITN ESS WHEREOF the parties have hereby cxccuted this Supulatlon on
thl.‘: (,May of October, 2005,

STEVEN R. BAER ' .
DAVID GORDON
Environmental Enforcement Section

Environment and Natural Resourccs Dmsmn
U.S. Department of Justice

MARIELLEN DUGAN"
- ACTING ATTORNEY GENERAL

B‘y:r

I ty Attorney General
Attorney for N.J. Department of
Environmental Protection and
Administrator, New Jersey
Spill Compensation Fund

EXHLIBIT A
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ERC B. ROTHENBERG,ESQUIRE
Taaison Counsel for

DWTM% Earty Plaintiff L
. v 1 »

DAVID KATZENSTEIN, ESQUIRE ‘ ST
Liaison Counsel for A : - :
Third Party Detiepdant Transporters

DAVID MICHELMAN, ESQUIRE
‘Liaison Counsel for N
nicipal Third Party Defendants

GREGORY 1C€OFFEAZESQUIRE |
Liaison Counsel for
- Municipal Group
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
NEWARK VICINAGE

UNITED STATES OF AMERICA, . T Civil Action.Né.
: 08-CV-4812 (WHW)
Plaintiff,
v,

BECKMAN COULTER, INC., ¢t al,,

Defendants.
NEW JERSEY DEPARTMENT OF Lo ’
ENVIRONMENTAL PROTECTION, et al., ¢ Civil Action No,
: : i 98-CV-4781 (WHW)
Plaintiffs,

v.
AMERICAN THERMOPLASTICS CORP., ET AL.,

" Decfendants.

PARTIAL CONSENT DECREE BETWEEN PLAINTIFFS UNITED STATES OF
AMERICA,NEW JERSEY DEPARTMENT OF ENVIRONMENTAL PROTECTION AND
ADMINISTRATOR OF THE NEW JERSEY SPILL COMPENSATION FUND
AND DEFENDANTS GARBCO ASSOCIATES, INC. f/k/u J. FILIBERTO SANITATION,
INC., CHESTER HILLS, INC., JOSEPH B, FILIBERTOQ AND JOXN C, FILIBERTO
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I. BACKGROUND

1. The United States of America, on behalf of the Administrator of the United States
Environrmental Protection Agency (EPA), and the State Plaintifls, the New Jersey Department of
Environmecatal Protection and the Administrator of the New Jersey Spill Compensation Fund
{collectively, the Plaintiffs), filed complamts in this consolidated matter pursuant to Sections 106
and 107 of the Comprehensive Environmental Response, Corapensation, and Liability Act of 1980,
as amended (CERCI.A), 42 U .S.C. §§ 9606-and 9607, as well as pursuant to various State statutes,
including the New Jersey Spill Compensationand Control Act, N.J.5.A. 58:10-23 er seq. (Spill Act),
the New Jersey Sanitary Landfill Closure and Contingency Fund Act, N.J.S.A. 13:1E-100 et seq:
(Sanitary Landfill Closure Act) and the New Jersey Water Pollution Control Act, N.J.S.A. 58:10A-1
et sey. (WPCA), seeking injunctive relief regarding the cleanup of the Combe Fill South Landfill
Supertund Site in Chester, New Jerscy (the Sitc), recovery of costs incurred and to be incurred in
regponding to the releasc or threat of release of hazardous substances at or in connection with the
Site (Response Costs) and compensation for damages 10 nalural resources as a result of
contamination at the Site.

2, Waste Management, Garbco Associates, Inc. (or Garbeo) f/k/a I. Filiberto Sanitation, Inc.,
Chester Hills, Inc., Joseph B. Filiberto and John C. Filiberto in cntering into this Consent Dceree
(Deorcc) do not admlt any liability to Plainti(fs arising out of the transactions or occurrences alleged
in the complaints.

[y
’

3. The United States and State I"aintiffs have reviewed the Financial Information submitted
by the Settling Defendants to determine whether, and to what extent, the Settling Dcfendants are
financially able to pay response costs and damages incurred and to be incurrcd at the Site. Bascd
upon this Financial Information, the Plaintiffs have determined that the Settling Defendants are able
to pay the amounts_specified in Section V1, based upon cach of the Setiling Defendant’s specific
ability-to-pay, including available insurance coverage. ~In return for releasing certain
indemnification claims, Waste Management will receive a limited creditand contribution protection
if it is found to be a successor to any Settling Defendant(s).

4. The Settling Defendants represent that the total amount reccived in settlement with their
insurance carriers, not including any contingency payment to their counsel nor legal expenses
incurred by the Scutling Defendants, is $13,645,795.81 as of March 1, 2005, Settling Defendants
[urther represent, by signing this Consent Decree, that they have received signed agreements from
their insurers, pursuant to which they will receive all necessary monies to pay the amounts specified
in Scction VI to the United States and State Plaintiffs. The Settling Defendants will maintain the
monies received from their insurance carricrs in escrow accounts, as required by the terms of this
Decrec. These escrow accounts wﬂl be used to pay the amounts specified in Section VI of this
Decree.

5. The Plaintiffe and Settling Defendants agree, and this Court by entering this Decree finds,

that this Decree has been negotiated by the Partics in good faith, that settlement of this matter will
avoid prolonged and complicated litigation between the Partics, and that this Decree 1s fair,

-3.
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reasonable, and in the public interest.

THEREFORE, with the consent of the Parties to this Decree, it is ORDERED, ADJUDGED,
AND DECREED:

II. JURISDICTION

6. This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C.
§§ 1331 and 1345 and 42 U.S.C. §§ 9606, 9607 and $613(b) and also has personal jurisdiction over
the Settling Defendants. Settling Defendants consent to and shall not challenge entry of this Decree
or this Court’s jurisdiction to enter and enforce this Decree.

1118 PARTII:.S BOUND

7. This Decree is binding upon and enforceable between the Plaintiffs, Waste Management,
and Scttling Defendants, including their heirs, successors and/or assigns, except as set forth in
Paragraph 8.m. of Section IV (Definitions). Any change in ownership or corporate or other legal
status, including, but not limited to, any transfer of assets or real or personal property, shall in no
way alter the status or responsibilities of the Scttling Defendants under this Decree.

1IV. DEFINITIONS -

8. Unlcss otherwise expressly provided herein, terms used in this Decrec which are defined
in CERCLA or in regulations promulgated under CERCLA shall have the meaning assigned to them
in CERCLA or in such regulations. Whenever terms listed below are used in this Decree or in any
appendix attached hereto, the following definitions shall apply: .

~

a. “CERCLA” shall mean the COmprehcmlvc Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.8.C. § 9601, e seq.

b. “Consent Decree” shall mean this Deeree and all appendices attached hereto. Tn
the cvent of conflict between this Decree and any appendix, this Decree shall control.

c. “Day” shall mean a calendar day. In computing any period of time under this
Decree, where thc last day would fall on a Saturday, Sunday, or federal holiday, the period Shall run
until the close of busingss of the next working day.

d. “DOJ” shall mean the United States Department of Justice and any successor
departments, agencies or instrumentalities of the United Statcs.

. “EPA” shall mean the United States Environmental Protecuon Agency and any
8UCCessor dcpartmunts agcncm or instrumentalities of the United States.

f “EPA Hazardous Substance Supcerfund” or “Superfund” shall mean the Hazardous

.4.
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Substance Superfund esiablished by the Internal Revenue Code, 26 U.S.C. § 9507.

g. “Financial Information” shall mean those financial documents identified in
Appendix A. :

h. “Paragraph” shall mean a portion of this Decree identified by an Arabic numeral
Or &0 upper or 1ower case lctter.

i. “Parties” shall mean the United States, State Plamuffs Setthng Defendants, and
Waste Managemcnt of New Jersey, Inc.

j. “Plaintiffs” shall mean the Unitcd States and the New Jersey Department of
Environmental Protection, the Commissioner of the New Jersey Department of Environmental
Protection, as trustec for State natural resources, and the Administrator of the New Jersey Spill
.Compcnsauon Fund:

‘ k. “RCRA” shall mcan the Solid Waste Disposal Act, 42 U.5.C. § 6901, et seq. (alsb
known as the Resource Conservation and Recovery Act). :

1. “Section” shall mean a portion of this Decree identiﬂed‘by a Roman numeral.

m. “Settling Defendants” shall mean only John C. Filiberto, Joseph B. Filiberto,
Chester Hills, Inc.; and Garbeo Associates, Inc. (Garbeo), t/k/a J. Filiberto Sanitation, Inc., and
officers and directors .of the corporate Settling Defendants, acting in that capacity. Settling .
Defendants, as used herein, does not include any party in these consolidated cases who is deemed
to be a successor in liability to the claims in this action. : -

' . “Site” shall mean the Combe Fill South Landfill Site, located at Parker Road,
Chester. New J ersey and depicted more clearly on the map attached as Appendix B. For the purpos¢
of this Decree, Site shall also mean, in addition to the property within the boundaries of the Combe
Fill South Landfill, all areas to which hazardous substances discharged at the Site have migrated.

0. “State Plaintiffs” shall mean the New Jersey Department of Environmental
Protection (including the Department in its capacity as trustee for State natural rcsourus) the New
Jersey Spill Lompensauon Fund and its Administrator.

p. “Superfund Tnterest” shall mean interest at the rate specificd for inlerest on
investments of the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507,
compounded annually on October 1 of cach year, in accordance with 42 U.S.C. § 9607(a). The
applicable rate of interest shall be the rate in effect at the time the interest accrues, The rate of
interest is subject to change on October 1 of cach year.

4. “Wastc Management” shall mean Waste Management of New Jersey, Inc.
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V. STATEMENT OF FURPOSE

9. By entering into this Decree, the mutual objective of the Partics is for Settling Defendants

- to make a cash payment to address and to the extent permitted by law, as limitcd by the terms of this

Decree, resolveall thelrallegcd respective potential liability for the Site as provided in the Covenant
Not to Suc by Plaintiffs in Section VTII, and suchct to the Reservations of nghts by Plaintiffs in
Scction IX.

VI. ESCROW AND PAYMENT OF RESPONSE COSTS

10. By March 15, 2005, the Scttling Defendants shalt establish an interest-bearing escrow
account (“Settlement Escrow Account’) to maintain the $12.5 million reccived after December 1,
2004 in settlcment from their insurance coverage. Settling Defendants have provided the United
States and State Plaintiffs a copy of the Settlement Escrow Account agreement, The Settlement
Escrow Account agreement provides that the escrow trustee pay, in accord with the requirements
of this Decree, upon entry, the United States and State Plaintiffs the funds held in escrow and all

- interest which has accrued on such funds between the date of lodginy and the datc of payment to the
- Unitcd States and State Plaintifls, as required pursuant to this Section. Tn licu of establishing the

Settlement Escrow Account, Settling Defendants may make payments required by this Paragraph
to a Court Registry (“CRJS’") Account established by the United States, in accordance with all other

- requirements of this Section. The allocation of payments from the Settlcment Escrow Account, as

sct forth in paragraphs 11 and 14, relates to the proportion of insurance coverage available to each
respective Settling Defendant, pursuant to the insurance policies disclosed by the Settling
Defendants.

11. Payment of United States Response Costs. Within 30 days of entry of this Decree,
Settling Defendants shall make the following payments in reimbursement of federal response costs:

a Joseph B. Filiberto shall pay to the EPA Hazardous Substance Supcrfund
{Superfund) $225,000.

b. John C. Filiberto shall pay to the Superfund $225,000.

c.  Chester Hills, Inc. shall pay to the Superfund $1,174,500.

~d.. Garbeo shall pay to the Superfund $9,625,500.

e. . Ninety pcreent of the interest accumulated in the cscrow account specified
in Paragraph 10. This payment shall be credited in equal parts to each of the
four Settling Defendants.

12. Payment(s) shall be made by FedWitc Electronic Funds Transfer (EFT) to the United

States Depariment of Justice account in accordance with current EFT procedures, referencing USAO
File Number ., EPA - Region Tl and Site Spill ID Number 02-56, and DOJ Case -
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Number 90-11-2-1134/1. Payment(s) shall be made in accordance with instructions provided to
Settling Defendant by the Financial Litigation Unit of the United States Attorney’s Office in the
District of New Jersey. These instructions will be provided following lodging of the Decree. Any
payment received by the Department of Justice after 4:00 p,m. Eastern Time shall be credited on the
next business day.

: 13. The total amount paid to EPA pursuant to this Section shall be deposited in the Combe
Fill South Superfund Site Special Account within the EPA Hazardous Substance Superfund to be
rctained and used o conduct or finance response actiots at or in connection with the Site, or to be
transterred by EPA to the EPA Hazardous Substance Superfund. '

14. Payment of State Plaintiffs’ Response Costs. Within 30 days of cntry of this Dccfcc ,
Settling Defendants shail make the following payments in reimbursement of the State Plamtlffs
Response Costs, in the form of a certified or cashier’s check:

a.  Joseph B. Filiberto shall pay State Plaintiffs $25,000.
b. John C. Filiberto shall pay State Plaintiffs $25,000. |
¢.  Chester Hills, Inc. shall pay State Plaintiffs $i30,500.
d.  Garbeo shall pay Statc Plaintiffs $1,069,500.

e. Ten percent of the interest accumulated in the escrow account Spemﬁed in
Paragraph 10. This payment shall bc credited in cqual parts to each of the
tour Settling Defendants.

Each check shall be made payable to “Tnaburcr State of New Jerscy”, and forwarded by United
States certified mail 1o

Section Chief, Cost Recovery & Natural Resources Damages Scetion

Division of Law, New Jersey Department of Law & Public Safety

25 Market Street ' _

Post Office Box 093 : , . I
Trenton, New Jersey 08625

15. Litigation Escrow Account,

a. Upon signing this Decree, Settling Defendants shall also maintain a separate
intercst-bearing escrow account (“Litigation Escrow Account™) for the sole purposes of paying
reasonable legal expenses related to this scttlement, reasonable payments to Garbeo for costs in
connection with the Site and this litigation, and paying taxcs due on any interest accurnalated in both
the Settlement Escrow and the Litigation Escrow Accounts. No monies, including accrued interest,
from this account shall be paid directly or indirectly to the Settling Defendants for auy purpose. .

-7-
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Settling Defendants have provided the Litigation Escrow Account agreement to the United States .
and State Plaintiffs. The Litigation Escrow Account shall consist of all remaining scttlcment
payments reccived by the Settling Defendants from settlements between the Settling Defendants and
their insurance cariers, in relation to the Site, prior to December 1, 2004.

b. The Scttling Defendants represent that as of March 1, 2005, the amount of all
remaining settlement payments received by the Settling Defendants from settlements between the
Settling Defendants and their insurance ¢arriers, in relation to the Slte prior to December 1, 2004,
18 $1,145, 795.81.

_ ¢. Beginning on March 1, 2005, and every nincty days thereafter until payment is
made pursuant to Paragraph 15(d), Settling Defendants shall provide an accounting to
representatives of the United States and the State Plaintiffs, as listed in Section XTII, of all interest
accruod and expenses paid by the Litigation Escrow Account.

d. Nincty days after entry of this Decree if no appeal of its entry is taken, or upon
final resolution of any appeal of the entry of this Decree, Scitling Defendants shall provide a final
accounting for the Litigation Escrow Account and pay all funds remaining in the ngatwn Escrow
Account to the United States and State Plaintiffs: .

i. Ninety percent of the monies remaining in the Litigation Escrow Account,
mcludmg accrued interest, shall be paid to the United States pursuant with the payment provisions
in Paragraph 12.

ii. Ten percent of the monies rcmaim'hg in the Litigation Escrow Account,
including accrued interest, shall be paid to the State Plaintiffy. Payment shall bc by check made
payable to “Treasurer, State of New Jersey™, and forwarded by United States ccrtiﬁed mail to:

. Section Chief, Cost Recovery & Natural Resources Damages Section
Division of Law, New Jerscy Department of Law & Public Safety
25 Market Street
Post Office Box 093
Trenton, New Jersey 08625

iii. At the time of payment from the Litigation Escrow Account, notice of
payment shall be sent by Settling Defendants to the rcprcsenwuves of the United Statcs and State
Plaintiffs listed in Section XIIT of this Dccrec :

¢. The payments made from the Litigation Escrow Account to the United States and
State Plaintiffs pursuant to this Section shall be credited as follows: seventy percent of cach payment
to Chester Hills, Inc.; twenty-five percent of cach payment to Garbco Associates, Inc.; two and a
half percent of cach payment to John C. Filiberto; and two and a half percent of each payment to
Joseph B, Filiberto. The allocation of payments set forth in this paragraph relates to the proportion
of insurance coverage available (o each respectwc Settling Dcfendant, pursuant to the insurance

-8-
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policics disclosed by the Settling Defendants.

16. Any person that is determined by the United States and State Plaintiffs, or held by a
court of competent jurisdiction to be & successor. to any Settling Defendant(s) shall receive a credit
against their CERCLA liability as a successor to the Settling Defendant(s) from the United States
and State Plaintiffs equal to the amount ofthe payment(s) made by that (those) Settling De¢fendant(s)
pursuant to this Decree.

17. The obhgatxon of Settling Defcndants, pursuant to the precedmg Section, (o pay
amounts owed the United States and the State Plaintiffs under this Decree are joint and several. Tn
the event of the insolvency or other failure of any Settling Defendant to implement the requirements
of this Decree, the other Scttling Defendants ghall make the required payments.

VII. FAILURE TO COMPLY WITH DECREE

18. Tnterest on Late Payments, If Seﬁ]ing Defendants fail to make any payment under the
preceding Section by the required due date, Superfund Interest shall accruc on the unpaid balance -
through the date of payment.

19. Stipulated Penalty.

a. Ifany amounts due under the preceding Section are not paid by the required date,
the Settling Defendants shall collectively be in violation of this Dccrec and shall pay, as a stipnlated
penalty, in addition to the Superfund Interest required by this Section, $2,500 per viclation per day
that such payment is late, to each party that has not been paid. : _

b. Stipulated penalties are due and payable within 30 days of the datc of the demand ‘
for payment of the penalties by FPA or the State Plaintiffs. The obligation of Settling Defendants ;
to pay stipulated penalties tncurred pursuant to this Scction to the Uniled States and the State
Pl.nnuffs are joint and several. :

c. Penalties shall accrue as provided in this Paragraph regardless of whether EPA
or the State Plaintifts have notified Scttling Defendant(s) of the violation or made a demand for
payment, but nccd only be paid upon demand. All penalties shall begin to accrue on the day after
payment is duc and shall continue to accrue through the date of payment. Nothing herein shall
prevent the simultancous accrual of separate penalties for separate violations of this Decree.

d. Any stipulated penalty required for failure to pay any amount due the United
States undcr the preceding Section by the required date, shall be identified as stipulated penaltics
and shall be made by certified or cashier’s check made payable to the EPA Hazardous Substance
Superfund. The check, or 2 letter accompanying the check, shall refcrence the name and address of
the party making payment, the Combe Fill South Landfill Superfund Site, EPA - Region 11 and Site
Spill ID Number 02-56 and DOJ Case Number 90-11-2-1134/1, and shall be sent by certified mail _
to: - « ' -
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EPA Superfund, EPA - Region I1
Attn: Superfund Accounting

. Post Office Box 360188M
Pittsburgh, Pennsylvania 15251

On the day of each payment, Settling Defendant(s) shall send notice that payment has been made
to the Department of Justice and EPA in accordance with Section XITI (Notices and Submissions)
and to:

Chief, Environmental Enforccmcnt Section
United States Department of Justicc

DJ No. 90-11-2-1134/1

Post Office Box 7611

Washington, D.C. 20044-7611

Chief, New Jersey Superfund Branch
Office of Regional Counsel

United States Environmental Protection Agency - Region I
290 Broadway .

New York, New York 10007

"Attn: Combe Fill South Attorney

Chic!, Financial Management Branch

United States Environmental Protection Agcncy chmn II
290 Broadway - 29" Floor

New York, New York 10007

e. Any stipulated penalty required for failure to pay any amount due the State
Plaintiffs under the preceding Section by the required date shall be identified as stipulated penalties
‘and shall be made by certified or cashier’s check made payable to *“Treasurer, State of New Jersey,”
The check, or a letter accompanying the check, shall reference the name and address of the party
making payment, the Combe Fill South Landfill Superfund Site, and shall be sent by certified mail
to: - : ' i

Section Chief, Cost Recovery & Natural Resources Damages Scction
Division of Law, New Jersey Department of Law & Public Safety

25 Market Street

Post Office Box 093

Trenton, New Jerscy 08625

20. Tfthe United States and/or the State Plaintiffs prevail in an action to enforce this Decree,
Settling Defendants shall reimburse the United States and the State Plaintiffs for all costs of such
action, including but not limitcd to costs of attorney time. -
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21, Payments made under this Section shall be in addition to any othcrremedxes or sanctions
available to Plaintiffs by virtue of Settling Defendants’ fa1luru to comply with the requirements of
this Decree.

22. Nowwithstanding any other provision of this Section, the United States and/or the Statc
Plaintiffs may, in its unreviewable discretion, waive payment of any portion of the stipulated
penalties that have accrued pursuant to this Decree. Payment of stipulated penalties shall not excuse
Settling Defendants from payment as required by Section VI or from pcrforrnance of uny other

- requlrements of this Decree.

VIII. COVENANT NOT TO SUE BY PLAINTIFFS

23. Except as specifically provided in Section IX (Reservation of Rights by Plaintiffs), the
United States and State Plaintiffs covenantnot to sue or to take administrative action against Sctiling
Delendants with vegard to the Site, including, but not limited to any action pursuant to Scctions 106,
107(a), and 113 of CERCLA, 42 U.8.C. §§ 9606, 9607(a) and 9613, for any federal or Statc claim
for Natural Resource Damages, or for any claim for relief by the State Plaintiffs pursuant to the New
Jersey Spill Compensation and Control Act, New Jersey Sanitary Landfill Closurc and Contingency
Fund Act, and/or the New Jersey Water Pollution Control Act. With respect to present and future
liability, this Covenant shall take effcct upon receipt by EPA and the State Plaintiffs of all amounts
required by Section VI (Escrow and Paymcnt of Response Costs) and any amount due under Scction
VII (Failurc to Comply with Decree). This Covenant Not to Suc is conditioned upon the satisfactory
performance by Seuling Defendants of all their obligations under this Decree. This Covenant Not
to Sue is also conditioned upon the veracity and completeness of the Financial Information provided
10 the United States and the State Plaintiffs by the Scttling Defendants. Subject to the limitations
on cost recovery provided by Section 114(b) of CERCLA, 42 U.S.C. § 9614(b), if the Financial
Information is subsequently determined by a court of compelent jurisdiction to be false or, in any
material respect, inaccurate, Settling Defendants shall forfeit all payments made pursuant to this
. Decerec and this Covenant Not to Sue and the Contribution Protection in Section XI (Effect of
Settlement/Contribution Protection) shall be null and void. Such forfeiture shall not constitute
liquidated damages and shall not in any way foreclose the right of etther the United States or State
Plaintiffs to pursue any other claims, including any arising from Secttling Defendants’ false or
materially inaccurate information. Notwithstanding, Settling Defendants shall reccive a credit for
those monies paid pursuant to Section VI (T'scrow and Payment of Response Costs) against their
liability to Unitcd Statcs and State Plaintiffs arising in this consolidaled action. This Covenant Not
to Sue extends only to the Sctiling Defendants and does not extend to any other person, including -
. any successors to Garbco, J. Filiberto Sanitation, Inc., Chester Hills, Inc., John C. Filiberto, and/or
. Joseph B. Filiberto, :

IX. RESERVATION OF RIGHTS BY PLAINTIFFS

24. Thc United Statcs and State Plaintiffs reserve, and this Decree is without préjudice to,
all rights against the Sellling Defendants with respect to all matters not expressly included within
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the Covenant Not to Sue in the preceding Section. Notwithstanding any other provision of this
Decree, the United States and State Plaintiffs reservo all rights against Settling Defendants with -
respect to: :

"a. liability for failure of Scitling Defendant(s) to meet a requirement of this Decree;
b. criminal liability;

c. liability by the Settling Defendants, based upon Settling Defendants” ownership
or operation of the Site or their transportation, treatment, storage, or disposal, or the arrangement
for the transportation, treatment, storage, or disposal, of a hazardous substance, pollutant,
contaminant or solid waste at or in connection with the Site, after signature of this Decree; and

d. liability arising from the past, present, or future disposal, discharge, release or
threat of release of a hazardous substance, pollulant, contaminant or solid waste outside the Site.

25. Notwithstanding any other provision of this Decree, the United States and State
Plaintiffs reserve, and this Decree is without prejudice to, the right to reinstitute or reopen this
action, or to commence a new action secking relief other than as provided in this Decree, if the
Financial Information provided by Settling Dcfendunts, or the certification made by the Settling
Defendants-in Section XII (Retention of Records and Certification) Paragraph 35(c), is determined
by a court of competent jurisdiction 1o be false or, in any material respect, inaccurate.

26. Subject to any credit provided by Paragraph 16, the United States and State Plaintiffs
reserve, and this Decrec is without prejudice to, all rights against any successor, by merger or
otherwise, to J. Filiberto Sanitation, Inc., Chester Hills, Inc., John C. Filiberto, and/or Joscph B.
Filiberto. : S

X. COVENANT NOT TO SUE BY SET’I‘LING DEFENDANTS

27. Settling Defendants Covenant Not Lo Sue and agree not to assert any claim for relief
against the United States or the State Plaintiffs, or their coniractors or employees, with respect to
the Site or this Decree, including but not limited to: '

a. any dircct or indircet claim for reimbursement from or against the Hazardous
Substance Superfund or the New Jersey Spill Fund, based on Sections 106(b)(2), 107,111,112, or
113 of CERCLA, 42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613; N.J.S.A. 58:10-23.11k, ez
seg.; the Sanitary Landfill Contingency Fund, based on N.J.S.A. 13:1E-105, et seq.; or any other
provision of law;

b. any claim against the United States or the State Plaintiffs arising out of response
actions at or in connection with the Site, including claims under the United States Constitution, the
New Jersey Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28
U.S.C. § 2412, as amended, or common law; or
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 ¢. any claim against the United States or State Plaintiffs pursuant to Sections 107 and
113 of CERCLA, 42 U.S.C. §§ 9607 and 9613, or any State claim for relief, relating to the Site.

Except as provided in Paragraph 29 of this Section and Paragraph 34 of Section XI (Effect
of Settlement/Contribution Protection), these Covenants Not to Sue shall not apply in the event the
United States or the State Plaintiffs bring a claim for relief or issue an order pursuant to the
reservations sct forth in Section IX (Reservation of Rights by Plaintiffs), but only to the extent that
Settling Defendants’ claims arise from the same response action or response costs that the United
States or the State Plaintiffs are secking pursuant to the applicable reservation. Nothmg in this
Paragraph shall prevent Settling Defendants from taking action to enforce any pr0v151on of this
Decree. , :

28. Nothing in this Decrec shall be deemed to constitute approval or preauthorization of a
- claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. 300.700(d).

29. Settling Defendants agree not to asscrt any CERCLA claims for relicf that they may
have for all matters relating to the Site, including for contribution, against any other person. This
waiver shall not apply with respect to any defense, claim, or claim for relicf that Settling Defendants

- may have against any person if such person asserts a claim for relief relating to the Site against any
Settling Defendant. ' ‘

XI. EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION

30. Except as provided in this Decree, nothmg herein shall be construed to create any rights
in, or grant any claims for rclicf to, any person not a Party to this Decree. The preccding sentence
shall not be construed to waive-or nullify any rights that any person not a signatory to this Decree
may have under applicable law. Except as provided in the preceding Paragraph, the Parties -
cxpressly reserve any and all rights (including, but not Hmited to, any right to contribution),
defenses, claims, demands, and claim for relief which they may have with respect to any matter,
transuclion, or occurrence relating in any way to the Site against any pérson not a Party hereto.

31. Contribution Protcction

a. Subject to the applicable rcqu1rcmcnts of Scction 107(e) of CERCLA, 42
U.S.C § 9607(c), the Partics agree, and by entering this Decree this Court finds, that cach Settling
Defendant is entitled, as of the date of entry of this Decree, to protection from contribution actions
or claims as provided by Sections 113(£)(2) and 122(g)(5) of CERCLA, 42 U.S.C. 9613(f)(2) and
9622(g)(5), for matters addressed in this Decree. The Parties further agree that each Seitling
Defendant is entitled, as of the date of entry of this Decrec, to protection from coniribution actions
or claims to the extent available under New Jerscy law. The matters addressed in this Decree are
all response actions taken and to be taken by the Plaintiffs and private parties and all response costs
incurred and (o be incurréd by the Plaintiffs and private partics at or in connection with the Site, and
all natural resource. damages inicurred at the Site or as a result of the discharge of contaminants from
the Site. The matters addressed in this Decree do not include those response cosls or response -
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actions as to which Plaintiffs have reserved their rights under this Decree (except for claims for
failure to comply with this Decrec), in the event the United States or the State Plaintiffs assert rights
- against Settling Defendants coming within the scope of such reservations.

b. If Waste Management is held, by a court of competent jurisdiction, to be a
successor to any Settling Defendant(s), Waste Management, in retumn for its agreement not to
pursuc, and to dismiss with prejudice any claim(s) for indemnification arising from its purchase of
J. Filiberto Sanitation, Inc.,, pursuant to Paragraph 45, shall be catitled to protection from
cotttibution actions or cIaims, as provided by Sections 113{f)(2) and 122(g)(5) of CERCLA, 42
U.S.C. 9613(f)(2) and 9622(g)(5), and to the extent available under New Jersey law, equal to the
arnount of the payment(s) made by that (thosc) Settling Defendant(s) pursuant to this Decree,

32. Upon payment, by the Settling Defendants, of all amounts required under Section VI,
the United States and the State Plaintiffs shall prompily release any lien(s) filed against the Scttling
Defendants in rclation to the Site.

33. Scttling Dcfendants agree that, with respect to any suit or claim for contribution brought
by them for matters related to this Decree, they will notify EPA, the Department of Justice and the
State Plaintiffs in writing no later than 60 days prior to the initiation of such suit or claim. Settling
Defendants also agree that, with respect 1o any suit or claim for contribution brought against them
for matters rclated to this Decree, they will notify EPA, the Department of Justice and the State
Plaintiffs in writing within 10 days of service of the complaint or claim upon them. In addition,
Settling Defendants shall notify EPA, the Department of Justice and the State Plaintiffs within 10
days of service or receipt of any Motion for Summary-Judgment, and within 10 days of receipt of
any order from a court setting a casc for trial, for matters related to this Decree. :

34, In any subscquent administrative or judicial procecding initiated by the United States
.or the State Plaintiffs for injunctive relief, recovery of response costs, or ather relicf relating to the
Site, Settling Defendants shall not asscrt, and may not maintsin, any defense or claim based upon
the principles of waiver, res judicata, the entire controversy doctrine, collateral estoppel, issue
preclusion, claim-splitting, or other defenses based upon any contcntion that the claims raised by
the United States or the Statc Plaintiffs in the subsequent proceeding were or should have been
brought in the instant case; provided, however, that nothing in this Paragraph affects the
enforccability of the Covenants Not.to Sue by Unitcd States and State Plaintiffs set forth in Section
VIII and by Settling Defenddnts set forth in Section X. :

XII. RETENTION OF RECORDS AND CERTIFICATION
-35. Retention of Records and Certification.
a. Until 6 years after the entry of this Consent Decree, Settling Defendants shall
preserve and retain all records now in their possession or control, or which come into their

possession or control, that relate in any manner to response actions tuken at the Site or the liability
of any person under CERCLA with respect to the Sitc, regardless of uny corporate retention policy
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to the contrary. This Paragraph docs not apply ta any documents provided to the Settling
Defendants by other parties pursuant to the Court ordcred Alu:matwu Dispute Resolution process
in this litigation.

b. After the conclusion of the document retention period in the preceding paragraph,
Settling Defendants shall notify EPA, DOJ and the State Plaintiffs at least 90 days prior to the
destruction of any such records, and, upon request by EPA, DOJ, or the State Plaintiffs, Settling
Defendants shall deliver any such records to EPA or the State Plaintiffs. Settling Defendants may
assert that certain records are privileged-under the attorney-client privilege or any other privilege
recognized by federal law. If Settling Defendants assert such a privilege, they shall provide
Plaintitts with the following: 1) the title of the record; 2) the date of the record; 3) the name and title
of the author of the record; 4) the name and tille of cach addressee and recipient; 5) a description
of the subject of the record; and 6) the privilege assericd. However, no records created or generated
pursuant 10 the requircraents of this or any other settlement with the United States or the State
Plaintiffs shall be withheld on the grounds that they are privileged.

¢. Sertling Defendants hereby certify that, to the best of their knowledge and belief, )
aftcr thorough inquiry, they have:

i. not altered, mutllatcd discarded, dcstmycd or otherwise disposed of any
records, reports, or other information relating to their potential liability regarding the Site since the
filing of suit against them regarding the Site, and that each hag fully complied with any and all
requests for information regarding the Site and Settling Defendants’ financial circumstances
pursuant to Scctions 104(c) and 122(¢) of CERCLA, 42 U.8.C. §§ 9604(e) and 9622(¢), and Section

3007 of RCRA 42 U.S.C, § 6927; and

ii. submitted to EPA, DOJ and/or the State Plaintiffs Financial Information
that fairly, accuratcly, and materially sets forth their financial circumstances, and that those
circumstances have not materially changed between the time the Financial Information was
submitted and the time Settling Defendants oxccute this Consent Decree.

X1I. NOTICES AND SUBMISSIONS

36. Whenever under the terms of this Decree, notice is required to be given or a document
is required 1o be scnt by one party to another, it shall be directed to the individuals at the addresses
specified below, unless those individuals or their successors give notice of a change to the'other
Partics in writing. Written notice as specified herein shall constitute complete satisfaction of any

_ written notice requirement of the Decree with respect to the United States, EPA, the Department of

Justice, the State Plaintiffs and Settling Defcndants, respectively.

As to the United States:

Chief, Environmental Enforcement Scetion
Environment and Natural Resources Division
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United States Department of Justice (DJ # 90-11-2-1134/1)
Post Office Box 7611
Washington, D.C. 20044-7611

Chief, New Jersey Superfund Branch

Office of Regional Counsel

United States Environmental Protection Agency - Region II
290 Broadway - 17" Floor

New York, New York 10007

Attn: Combe Fill South Attorney

Chief, New Jersey Remediation Branch

Emergency and Remedial Responge Division

United States Environmental Protection Agency - Region I
290 Broadway - 19" Floor

New York, New York 10007 _

Attmn: Combe Fill South Remedial Project Manager

- As to the State Plaintif{s:

Section Chicf, Cost Recovery & Natural Resource Damages Section
Division of Law, New Jersey Deparment of Law & Public Safcty
25 Market Street .
Post Office Box 093 _

Trenton, New Jersey 08625-0093

As to Settling Defendants;
Damon Sedita, Esq.
Sedita, Campisano & Camplsano LLC
Edgewater Commons Two
81 Two Bridges Road, Suite 211
Fairfield, New Jersey 07004

~ As to Waste Management:

{Inscrt uame and address]

XIV. RETENTION OF JURISDICTION

Page 16 of 35

37. This Court shall retain Junsdlcuon over this matter for the purpose of i mtcrprcnng and

enforeing the terms of this Decree.
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XV. INTEGRATION/APPENDICES

38. This Decree and its appendices constitute the final, complete and exclusive Deeree and
understanding between the Parties with respect to the settiement embodiced in this Decree. The
Partics acknowledge that there are no representations, agreements or understandings relating to the

. settlement otber than those expressly contained in this Decree, The following appendices are
 attached to and incorporated into this Decrec:

Appendtx A is a map of the Sne and
Appendix B is a list of the financial documents submitted by Settling Defendants.
XVI. LODGING, OPPORTUNITY FOR PUBLIC COMMENT & BAR ORDER

39. This Decree shall be lodged with the Court for a period of not lesg than 30 days for
public notice and comment. The United States reserves the right to withdraw or withhold consent
if the comments regarding the Decree disclose facls or considerations which indicate that this Decree
is inappropriate; improper, or inadequate. In the évent of withdrawal by the United States from this
Decree, the State Plaintiff3 reserve the right to withdraw as well. Scutling Defendants and Waste
Management consent to the entry of this Decree without further notice, and agree not to oppose entry
of the Decree.

40. If for any reason this Court should decline to approve this Decree in the form presented,
or an Appcllate Court of competent jurisdiction shall overturn entry, this Decrec is voidable at the
sole discretion ot the United States, State Plaintitfs and/or the Settling Defendants, and the terms
of the Decree may not be used as evidence in any litigation between the Parties and all rights of the
Parties prior to lodging of the Decree shall be deemed to be in effect. In the event this Decree is
voided pursnant to this paragraph, all monies paid by the Settling Defendants pursuant to Section
VI (Escrow and Payment of Response Costs), or held in cscrow, shall be returned within a - .
reasonable time.

. 41. Lntry of this Decree is contingent upon an affirmative ruling by the Court on the order
submitted by Settling Defendants resolving all their liability with respect to the Site (“Order”),
subject only to the reservations contained herein, If entry of the Order is subscquently overturned
by an Appeliate Court of competent jurisdiction, this Decree shall be voidable at the sole discretion
of the United States and/or Settling Defendants. If the Decrec is voided pursuant to this paragraph,
the terms of the Decree may not be uscd as evidence in any litigation between the Parties and all
rights of the Parties prior to lodging shall be deemed to be in effect. In the event this Decrce is
voided pursuant to this paragraph, all monies paid by the Settling Defendants pursuant to Section
VI (Escrow and Payment of Response Costq) or held in escrow, ghall be returned within a
reasonable time,
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XVII. SIGNATORIES/SERVICE

42, The undersigned representatives of Scttling Defendants to this Deerce, the Assistant
Attorney General for the Environment and Natural Resources Division ¢f the United States
Departmment of Justice, the Assistant Commissioner for the New Jersey Department of
Environmental Protection and the Administrator of the New Jersey Spill Fund, each certifies that-
they are authorized to enter into the terms and conditions of this Decree and to execute and legally
bind each Party on whosc behalf they have signed this document.

43, Except as provided herein, cach Party herehy agrees not to opposc entry of this Decree
by this Court or to challenge any provision of this Decree, unless the United States or, the United
States and the State Plaintiffs, notify Settling Defendants in writing that they no longer support entry
of the Decree.

44. Each Settling Defendant shall identity, on the attached signature page, the name and
address of an agent who is authorized to accept service of process by muil on its behalf with respect
to all matters atising under ot relating to this Decrec. Each Settling Defendant hereby agrees to
accept service inthat manner and to waive the formal service requirements set forth in Rule 4 of the
Federal Rules of Civil Procedure and any applicable local rules of this Court, including but not .
limited to, service of a summons, This Decree may be signed in counterparts.

XVIIL AGREEMENT TO DISMISS INDEMNIFICATION CLAIM

45. Waste Management agrees not to pursug, and to dismiss with prejudice, any claim(s) for
indemnification arising from the Plan of Reorganization and Agreement for the Excharge of Stock
of Waste Management, Inc. for the assets of J. Filiberto Sanitation, Inc.

XIX. FINAL JUDGMENT

46. Upon approval and entry of this Decree by the Court, this Decree shall constitute the |
final judgment between and among the United States, the State Plaintiffs; and the Scttling
Defendants. The Court finds 1hat thcrc is nojust rcason for delay and therefore enters this judgment

as a final judgment under R 8 fhe Federal Rules of Civil Progedure.
SO ORDERED THI ' .

United States District Judge
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THE UNDERSIGNED PARTIES entcr into this Dectiee in the matter of United States v. Beckman

Coulter, Inc., et al.,, Civil Action- No.98-CV-4812 (WHW) and New Jersey Department of

Environmental Protection v. American Thermoplastics Corp., et al., Civil Action No. 98-CV-4781
- (WHW) relating to the Combe Fill South Landfill Superfund Site:

FOR THE UNITED STATES OF AMERICA

Date:

y A L
‘STEVEN R. BAER
Senior Counsel
J. TOM BOER
DAVID GORDON
Trial Attorneys :
Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice '
Post Office Box 7611
Washington, DC 20044-7611

CHRISTOPHER J. CURISTIE
United States Atlorney

i MICHAEL A. CHAGARES
- Assistant United States Attomey
District of New Jersey
Federal Building, 7th Floor
-970 Broad Street ' :
Newark, New Jersey 07102
973-645-2839

)




Case 2:98-cv-04781-WHW-SDW  Docume ht 952 Filed 10/28/2005 Page 20 of 35

THE UNDERSIGNED PARTIES enter into this Decree in the matter of United States v. Becknan
Coulter, Inc., et al., Civil Action No.98-CV-4812 (WHW) and New Jersey Department of
Environmental Protection v. American Thermoplastics Corp., st al., Civil Action No. 98-CV-4781
(WHW) relating to the Combe Fill South Landfill Superfupd Site:

McCARBR : :
irector, Bmergency and Remedial Response Division

WILLIAM TUCKER
Assistant Regional Counsel .
United Statcs Environmental Protection Agency - Region 1T
290 Broadway . ' 4

New York, New York 10007
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THE UNDERSIGNED PARTIES enter into this Dectiee in the matter of United Stares v. Beckman

Coulter, Inc., et al., Civil Action N0.98-CV-4812 (WHW) and New Jersey Department of
- Environmental Protection v. American Thermoplastics Corp., et al., Civil Action No. 98 Cv- 4781

(WHW) relating to the Combe Fill South Landfill Superfund Sxte :

NEW JERSEY DEPARTMENT OF

ENVIRONMENTAL PROTECTION AND
NEW JERSEY SPILL COMPENSATION

: B | : | o | F !'
Dated: 5’}! j[ﬁ B %M
‘ . ) JO SEERQDE

As t(..ommlssxoner Site Remediation

Dated:

JOHN S. WATSON, Jr.
Assistant Commissioner, Natural and
Historic Rcsourccs

p;ted; 5'Z3IZC>S | " %{W &é’@tl;\au(f

“LEONARD ROMINO
Administrator, New Jersey Spill
Compensation Fund

L2l
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THE UNDERSIGNED PARTIES enter into this Decree in the matter of United States v. Beckman

" Coulter, Inc., et al., Civil Action No.98-CV-4812 (WHW) and New Jersey Department of
Ewvironmental Protecuonv American Thermaplastics Corp., et al., Civil Action No. 98- CV—4781 _
(WHW) relatmg to the Combe Fill South Landfill Superfund Site:

NEW JERSEY DEPARTMENT OF ‘
ENVIRONMENTAL PROTECTION AND
NEW JERSEY SPILL COMPENSAT]ON
FUND

Dated: l

~ JOSEPH SEEBODE
Assmtam Commlssmner Site Remedlallon

Assistan ommnssmner Natural and
Tstoric Resources

. Dated: - . | - | o

LEONARD ROMINO ,
Administrator, New Jersey Sp)ll
Compensation Fund -
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. THE UNDERSIGNED PARTIES enter into this Decree in the matter of United States v. Beckman

" Coulter, Inc., et al., Civil Action No.98-CV-4812 (WHW) and New Jersey Department of
Environmental Protection v. American Thermoplastics Corp., et al., Civil Action No. 98-CV-4781
(WHW) relating to the Combe Fill South Landfill Superfund Site: -

FOR DEFENDANT GARBCO ASSOCIATES, INC. £k/a
3. FILIBERTO SANITATION, INC.

Date: QM’ F; oS ., ) W___B &W pruz, ‘“&Vﬁ
i?i‘lcrllr‘:ss: 3o 5 pl B Filibert™
S Y9 IT'sia Babiw Pr
‘ rpn?"' bwodey e /f’/ > 333/
* Agent Authorized to Accept Setvice oon Behalf of Above-signed Party:

Naxﬁe:

Title:”  ___ . . \ : )

Address:
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THE UNDERSIGNED PARTIES enter into this Decrde in the matter of United States v. Beckman
Coulter, Inc., et al., Civil Action No.98-CV-4812 ((WHW) and New Jersey Department of
Environmental Protection v. American Thermoplastics' Corp., et al., Civil Action No. 98-CV-4781
(WHW) rclating to the Combe Fill South Landﬁ]l Supcrﬁmd Site:

~ FOR DEFENDANT GARBCO ASSOCIATES, INC. f/a
J. FILIBERTO SANITATION, INC.

Date: {L-(0~ 0B !5@/%6‘3’/?
_ Name: FRAO( SI-VEWRLIoad DR.

Acldrcss TYLeR . TEX: 78N0!0
CXoun @, FLLKE:C:'RAQ

Agent Authorized to A.cécpt Service on Behall of Above-signed Party:
Naﬁle:

T‘itle:

Address: '
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THE UNDERSIGNED PARTIES enter into this Dectee in thé‘ma_tter of United States v. Beckman

Coulter, Inc., et al., Civii Action No.98-CV-4812
Environmental Protection v. American Thermoplastics

(WHW) and- New Jersey Department of
Corp., et al, Civil Action No, 98-CV-4781

' (WHW) relating to the Combe Fill South Landfill Superfund Site:

FOR DEFENDANT CHESTER HILLS, INC ,

Date: 4£MJP/'WOI‘ QV‘A_JA
: Namey
Address: J @

B Ww Fﬂ@
.9¢pl¢ B Frlih eets

Py Zs/a Balos

Foert Lw cferedale FZ 333/‘

Agent Authomcd to Acccpt Service on Behalf of Abovc—51gned Party"

Name:
Title:

© Address:

25
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THE UNDERSIGNED PARTIES enter into this Decrée in the matter of United States v. Beckman
Coulter, Inc., et al., Civil Action No.98-CV-4812'(WHW) and- New Jersey Department of

Environmental Protection v. American Thermoplastics Corp., et al., Civil Action No. 98-CV-4781
(WH.W) relating to the Combe Fill South Landfill Superfind Site: ' _

) | FOR DEFENDANT CHESTER TIILLS, INC,

Date: \{.-10 .08 6@2 ﬁ M ]
. S —Name: "JOHER & . agltmk%maw sgc.ﬂk-bﬁi

Address: 2Qo( S ERWD DR
Ty LeER T T1shol
. Agent Authorized to Accept Service on Behalf of Above-signed Party:
Name:

Title:

_ Address:
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THE UNDERSIGNED PARTIES enter into this Decree in the matter of Uniited States v. Beckman
- Coulter, Inc., et al., Civil Action No.98-CV-4812| (WHW) and New Jersey Department of
Environmental Protection v. American Thermoplastics Corp., et al., Civil Action No. 98-CV-4781

(WI-TW) relating to the Combe Fill South Landfill Sup erfund Site: :

" FOR DEFENDANT J O‘SFPH B FILIBERTO -

et 30" Il B Ypotess
JOSI*PH B. FILIBERTO
Address: Py Fe/n BAL’ in Dr

Foet L auder falr €L 7134

Agent Authorized to Accept Service on Behalf of ;&hove—'signed Party.

- Name: _ - .

Title:

Address:
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THE UNDERSIGNED PARTIES enter into this Decree in the matter of United States v. Beckman
Coulter, Inc., et al., Civil Action No.98-CV-4812 (WHW) and New Jersey Department of
Envi‘ronmental Protection v. American Thermaplastics Corp., et al., Civil Action No. 98-CV-4781

(WHW) relating to the Combe Fill South Landfill Superfund Site:

FOR DEFENDANT JOHN C. FILIBERTO

- ] : g p y “‘..'.,.-""

Date: Y--10-05 ' s, . _/ A —
| ~"1OHN C. FILIBERTO

Address: - 201 SiLy eRucod e

ST LER L T 180!
Agent Authorized to Accept Service on Behalf of Above-signed Paty:
Name: '

Title:

Addrcss:
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THE UNDERSIGNED PARTIES enter into this Decree in the matter of United States v.
Beckman Coulter, Inc., st al., Civil Action No.98-CV-4812 (WHW) and New Jursey Department
of Environmental Protaction v. American Thermoplastics Corp., et al., Civil Action No. 98-CV-
4781 (WHW) releting to the Combe Fil} South Landfill Superfund Site:

FOR DEFENDANT WASTE MANAGEMENT OF NEW
JERSEY, INC. S ~

Date: o . M ! A?h
: Name:  Stephen T, Joyeh ¢
AlddKCSS: 4 Liberty Lane West

Hampton, NIT 03842

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Narme; Pamela § CGogdwin, E‘gg.‘r »
. Title: Partner
Address: Saul Ewing LIP

750 College Road East
Princeton, NJ 08540
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APPENDIX B

FINANCIAL DOCUMENTS SUBMITTED BY SETTLING DEFENDANTS




United States v. Beckman Coulter Inc., et al,
Civit Action 984781 .D. N..J.

» FILIBERTO “ABILITY TO PAY” DOCUMENTS
Subject 10 Consent Order of Protection (Jan. 23, 2004)

O
©
»
(]
N
©
%
. 0
DATE DOCGMENT é
) S
01/09/04 Ltr fr Salisbury/Killian & Salisbury, P.C. to Baer & Boer/USDOJ and Halloran/NJ re Seiective V. J. Filiberto Sanitation, attaching materials o\'o
providing an accounting of money that has gone in and out of the Master Trust Fund re pervious insurance settlements - attachments as =
follows: s
. - . . T
. Spreadsheet - Escrow Funds reflecting income and outflow for the Trust - Sefective V. J. Filiberto Sanitation, no: MRS-1-1593-96 .E
. : 92}
- Spreadsheet - Handwritten ledger for Joseph & John Filiberto - Summary of Umeinmursed Costs 1991/2003 g
. Spreadsheet listing by month all of the Schwartz Tobia inv aices frcm 1991 until the establishment of the Trust - “Paid by Garbco '
Associates” 12/03 . O
: (@)
. e}
. Spreadsheet - reflecting by vear, the reimbursemems for expenses incurred ﬁom 1991 through 2003 5
]
02/04/04 Lir fr Sedita to Baer & Boer/USDQJ, & to Halloran/NJ responding to Dec. 9, 2003 ltr requesting various documents & information re o0
Filiberto/Garbco Settiement: Ability to Pay Analysis - attachments as follow: <O _
- [
N
. Individual Abﬂxty to Pay Claim for Joseph & Jane Filiberto, reflecting Backgrctmd Information, Net Worth, Certification Concemmg Asset
Transfers - /s/ 01/14/04 by Joseph Filiberto n
( =
. " 1998 Joint Tax Returns for Joseph & Jane Filiberto 8_
> 1999 Joint Tax Returns for Joseph & Tane Filiberto N
. o
. 2000 Joint Tax Returns for Joseph & Jane Filiberio g
. o
- ' 2001 Joint Tax Returns for Joseph & Jane Filiberto o
. 2002 Joint Tax Returns for Joseph & Jane Filiberto

Ge Jo g abed




DATE

Uinited States v. Beckman Coulter Inc., et al.
Civit Action 98-£781 .D. N.J.

FILIBERTOQ “ABILITY TQ PAY” DOCUMENTS

DOCUMENT

Attachments to Feb. 4, 2004 ltr..(cont’d)

Individﬁa! Ability to Pay Claim for Jobn & Shirley Filiberto, - Background Info., Net Wﬁﬁh, Certification re Asset Transfers
1998 Joint Tax Returns for John & Shirley Filiberto
1999 Joint Tax Returns for John & Shirley Filiberto
2000 Joint Tax Returns for John & Shirléy Filil;erto
2001 Joint Tax Retums for John & Sﬁirley Filiberto

2002 Joint Tax Returns for John & Shitley Filiberto

" USDOJ Financial Statement of Corporate Debtor - Garbco Asscciates, Inc., fonnerlyJ‘ Fﬂiberto Sanmuon, Ine.

Form 11208 Income Tax Returms foran S Corporanon for GARBCO ASSOCIATES INC. for years 1998 through 2002

\

Jan. 15, 2004, /8! Certlﬁcatlon of John C. Filiberto - he set up lrrevocable trusts for wife & children pnor to sale of J. Filiberto Sarutancm, Inc.
Jan. 15, 2004, /s/ Certification of Segio A. Pagliery, Esq. - he reviewed Joseph B, Filiberto’s 7/20/01 Certification - bencﬁcnzmes of Jane
Filiberto’s 1990 Living Trust referred to in Joseph Filiberto’s 7/20/01 Certification are Jane Filiberto & children, Joseph B. Filiberto is neither
a Trustee, Protector, Independent Trustee, nor a permissible beneficiary under this trust

Certificate of Dissolution of Chester Hills, Inc. filed May 30, 1979

. Conzgent Order of Protection in U.S. v. Beckman Coulter, Inc. 98-CV-4881 requiring Filiberto Defendants produce Confidential Financial

documents which are governed by FRE 408, /s/ Tudge Walls, Jan. 23, 2004

2

¢G6 uswnooQd MGS'MHM’LBAVO‘A9;8GZZ 39SED

G002/82/01 paid

G¢ JO ¢ abed -




 United States v, Beckman Coulter Inc., ef al.
Civil Action 98-4781 .D. N.J.

FILIBERTO “ABILITY TQ PAY” DOCUMENIS

DATE DOCUMENT

04/08/04 Lt fr Sedita to Baer & Boer/USDOJ providing response to Government’s additional requests re Filiberto/Garbco Settlement: Abxhty to Pay
Analysis with attachments as follows

. 2002 U.S. Income Tax Return for an S Corparation, Form 11208 for Beaconfield Farms, Inc., ¢fo Joln C. Filiberto
. 2002 U.S. Retum of Partnership lucome, Form 1065 for BFFI LTD cfo Shirley S. Filiberto ’
. Schcdulc A - John and Shirley S. Filibi:rté Real Estate Sale A\Ilomtion , Sale Date Dec. 12, 2001 - Total Selling Price $1,212,588

04/25/04 Lirfr Sedlta to Halloran/NJ responding to Halloran’s April 2, 2004 Itr requesting supplemental information te Filiberto/Garbco Settlement:
Ability to Pay Analysis with attachments as follows: .

. Nov. 10, 1999 Deed - Shirley S. Filiberto, Grantor, transfcrs owne-rship of property in Chester Township, Block Ne. 16, Lot No. 12 1o
Vincent J. Rasa, Grantee

L(ewnooq MAS-MHM-18.1¥0-A3-86:C 8SED

i

. Dec. 12, 2001 Special Warranty Deed - Grantor John C. Filiberto, wife, Shirley Filiberto et al. conveys property in Smith County, _ ©
Texas to Texas Land & Lakes, Ltd. an
03/24/05 Experian Credif Report ;irepan:d for Joseph Filiberto, reflecting Federal Tax Lien [faxed by Sedita to Boet/USDOJ] -
. . ) =
a
S
N
0.
-
N
| o
(o)
O

0
G¢ Jo Gg abed




